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PEOPLE OF THE STATE OF ILLINOIS, ) STATE OF ILLINOIS

) Pollution Control BoardComplainant, )
)

vs. ) PCB NO. 02-115
) (Enforcement— Air, Water)

BLUE RIDGE CONSTRUCTION CORPORATION, )
An Illinois corporation, )

)
Respondent. )

RESPONDENT’S POST-HEARING BRIEF

This actionaroseout ofdemolitionactivitiesoccurringat apartofthementalhealthfacility

formerlyoperatedby the Stateof Illinois in Bartonville, Illinois, knownasthe Dining Hall. The

Complaint allegedan air pollution violation (Count 1), violations of the regulationsunder the

NationalEmissionStandardsfor HazardousAir Pollutants(“NESHAP”) (CountII), opendumping

violations (CountIII), anda waterpollution threat(CountIV). Complainantandrespondent,Blue

Ridge ConstructionCorporation(“Blue Ridge”), enteredinto a comprehensivestipulationof facts

(“Stipulation”) concerningthe matterswhich werethe subjectof the Complaint. Basedon that

Stipulation,the complainantmovedfor partial summaryjudgmenton the issueof whetherall the

allegedviolations, exceptcertainNESHAP violations, hadoccurred. Blue Ridgedid not oppose

thecomplainant’smotion for partialsummaryjudgment. TheBoardgrantedcomplainant’smotion

anddirectedthatthepartiesproceedto hearingon thepenaltyissue.

Certain of the NESHAPviolations alleged in Count II were dependentupon proof that

minimum or thresholdquantities of regulated asbestos-containingmaterial (“RACM”) were

presentat theDining Hall site. Specifically, complainantdid not move for summaryjudgmenton

the issues raised in paragraphs11 through 14 of Count II becausetherewas insufficient

documentationto supporta motion for summaryjudgmenton the issueofwhetherthe threshold



amountsof RACM werepresentat theDining Hall site. (Tr. At 8-9) * At thehearing,theparties

presentedevidenceon theissueofwhetherthethresholdamountofRACM waspresentatthesite.

With respectto the factors to be consideredunder Sections33(c) and 42(h) of the Illinois

EnvironmentalProtectionAct, 415 ILCS 5 (“Act”), thepartiesrelied upontheStipulationwhich

wasadmittedinto evidenceatthehearingascomplainant’sExhibit 3.

Theevidenceintroducedat thehearingfailed to showthat thequantityofRACM required

as a predicatefor establishingthe unresolvedNESHAPviolationswaspresent. Accordingly, the

Board should find those violations unproved. With respectto the penalty, if any, which is

appropriate,thefactssetforth in the Stipulationshow thatthereis no justification for thepenalty

beingsoughtby thecomplainantin Complainant’sClosingBrief andArgument(“Closing Brief’).

Also, while the Complaintrequestedattorneys’feesand costsunderSection42(f) of the Act, no

argumentwasmadein the ClosingBrief thatattorneys’feesor costsshouldbe awarded.Any such

claim shouldnow bedeemedwaived. In anyevent,thereis no basisfor anawardoffeesorcosts

under Section 42(f) of the Act becausethe violations at issue were not willful, knowing, or

repeated.

I. COMPLAINANT FAILED TO PROVE THE THRESHOLD QUANTITIES OF
RACM WERE PRESENTAT THE SITE

Paragraphs11 through 14 of Count II of the Complaint allegedviolations of Section

9.1(d)(1)oftheAct which specifiesthat anyviolation of theNESHAPregulationsis aviolation of

the Act. TheNESHAPregulationsat issue,otherthanthoserequiringnotification, dependupon

theexistenceofcertainminimumquantitiesof RACM. In orderfor thoserequirementsto applyto

afacility beingdemolished,theamountofRACM mustbeeither

* “Tr.” refersto thetranscriptof thehearingheld in thismatteron February3, 2004.
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“(i) At least80 linear meters(260 linear feet) on pipes or at least15
squaremeters(160squarefeet)onotherfacility components,or
“(ii) At least 1 cubicmeter (35 cubicfeet) off facility componentswhere

the lengthor areacouldnotbemeasuredpreviously.”

40 C.F.R. §61.145(a)(1).

As this is an enforcementaction, the complainantbearsthe burdenof persuasionon the

essentialelementsof theoffensecharged.ProcessingandBooks,Inc. v. Pollution ControlBoard,

64 Ill. 2d 68, 351 N.E.2d865, 869 (1976). Thus, thecomplainanthadthe obligationto establish,

by a preponderanceofthe evidence,that thethresholdquantitiesof RACM existed. E.g., Village

ofSouthElgin v. WasteManagementofIllinois, Inc. (Feb.20, 2003),PCB 03-106.

TheIllinois EnvironmentalProtectionAgency(“Agency”) on whosebehalftheComplaint

was brought, did not perform anymeasurementsor tests to determinethe quantity of RACM

presentat the Dining Hall site. The only RACM at the sitewasassociatedwith pipe insulation.

(Tr. pp. 38-39; R. Exs. 1 and3) Testresultsshowedthat theonly RACM presentwas insidethe

Dining Hall itself. (Tr. pp. 41-43; R. Exs. 3 and 5) No testsshowedRACM outsidetheDining

Hall. (Id.)

TheAgency’srepresentative,DennisHancock,estimatedafterthe fact that therewere 160

feetof pipeSin theDining Hall. (Tr. pp. 27, 5 1-53) Mr. Hancocktestifiedthathesawapipein the

ravineadjacentto the Dining Hall, but did not measureit. (Tr. p. 53) In the absenceof its own

measurementstakenat the time of its inspections,the Agencyrelieson a 10-daynotice that was

submittedin connectionwith theremediationof thepropertyon which a contractorhadindicated

that therewere 1000 cubicfeet ofRACM. (C. Ex. 2) Mr. Hancock,theAgency’ssolewitnessat

thehearing,however,acknowledgedthat hewasnot involved in connectionwith thepreparation
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of the 10-daynotice and did not know what the contractorwho filled out the form was thinking

whencompletingtheform.

Therecordis bareof any testsshowingRACM at the site in quantitiesanythingremotely

like 1000cubic feet. Debrisandwastewereremovedfrom the areanearthe ravineoutsidethe

Dining Hall. The 10-dayreport appearsto correspondto the removal of that wasteand debris.

Thereare,however,no testsshowingtheextentofRACM in that wasteanddebris. Theonlytests

of materialoutsidethe Dining Hall showedno RACM. (R. Ex. 3) Moreover,thetestimonyof

Blue Ridge’s witness,JohnPalmer,establishedthat theDining Hall was an old building that had

beenopenfor manyyearsand subjectto vandalismand removal of materials. (Tr. p. 70) Mr.

Palmer’stestimonyestablishedthat the lengthofpipethatDennisHancockhadestimatedbasedon

his after the fact assessment,was not presentin the building at the time Blue Ridge began

demolition. (Tr. p. 71)

Complainanthad the burdenof proof and persuasionon the quantity issue. While it

attemptedto meetits burdenswith afterthefactassessmentsby Mr. Hancock,the largestquantity

he could testify to was 160 feet of pipe with insulationconstitutingRACM. While eventhat

amountis disputed,it falls short of the amountrequiredunderthe NESHAP regulationsfor the

violations allegedin paragraphs11 through 14 of Count II. In view of the fact that the only

evidencein therecordoftestsofmaterialoutsidetheDining Hall showedthat therewasno RACM

presentin the ravine, a 10-daynotice containingan unexplainedestimatewhich is inconsistent

with all other factscannotreasonablybesaidto establishby apreponderanceof theevidencethat

thethresholdquantitiesof RACM werepresent.TheBoardshouldfind in favor ofBlue Ridgeon

this issue.
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II. THERE IS NO JUSTIFICATION IN THE RECORD FOR THE PENALTY
SOUGHT BY THE COMPLAINANT.

Otherthanthe issueof thepresenceofthresholdquantitiesof RACM underthe NESHAP

regulations,respondenthasnevercontestedthefactualbasisfor theviolationsalreadyfoundby the

Boardin grantingcomplainant’spartial summaryjudgmentmotion. In fact, respondent,consistent

with its cooperationwith theAgencysinceit first receivednoticeof theallegedviolations,worked

with complainant to preparethe Stipulation which expeditedresolution of the issue of the

existenceof violations. SinceBlue RidgeviolatedtheAct, theBoardmayimposea civil penalty.

(Act. §33(b)) Eventhoughthereareviolations, however,a civil penaltyis not requiredunderthe

Act. SouthernIllinois Asphalt Company,Inc. v. Pollution Control Board, 60 Ill. 2d 204, 326

N.E.2d406, 408 (1975).

Whether the Board should impose a penalty and the amount of that penalty must be

determinedbasedon theapplicationofthefactorssetforth in Sections33(c) and42(h)of theAct.

ComplainantdiscussestheSection33(c) factorsatpages9 and 10 ofits ClosingBrief. BlueRidge

doesnot takeissuewith complainant’sdiscussionof thosefactors. It shouldbenotedwith respect

to Section33(c)(i) that thereis no evidenceof actualair or waterpollution. Additionally, it is

importantto note that, asstatedby complainantwith respectto Section33(c)(v), oncerespondent

was notified of the problem, it “. . . implementedmeasuresto properly contain, removeand

disposeof all regulatedasbestos-containingwasteand refuse.” (ClosingBrief p. 10) Thereis no

issueasto whetherrespondentis currentlyin compliance.

Complainant’sanalysisof the Section42(h) factors,however,is seriouslyflawed. All of

theevidenceconcerningthe Section42(h) factorsis foundin the Stipulation. Theold Bartonville

Mental Health Facility, of which the Dining Hall was a part, was located in the Village of

Bartonville. (Stipulation,¶2) Prior to commencingdemolition,theprincipalsofBlueRidgewent
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to theVillage of Bartonville offices and consultedwith Village officials concerningthe needfor

permits for thework which theyplannedto do which involved convertingthe Dining Hall into a

metal fabricationshop. (Stipulation,¶1J2, 4) Theownerswere advisedby theVillage Mayor, the

Village Building Commissioner,andtheVillage Clerk thatno permitswererequired. (Stipulation,

¶4)

BlueRidgecommencedthedemolitionoftheDining Hall onMay 11, 2000. At that time,

othershadalreadydumpedwasteat theDining Hall site. (Stipulation,¶13) BetweenMay 11 and

May 17, 2000, respondentwas not in compliancewith certainprovisions of the Act. Once,

however, Mr. Hancock arrived at the Dining Hall site on May 17, 2000, respondentwas

cooperativeandvoluntarily complied with Mr. Hancock’s directionsand requests. (Stipulation,

Ex. A, p. 2) Respondent’seffortsaredetailedin chronologiesofactivitiesmadeExhibits G andL

to theStipulation. Thoseexhibitsclearlydemonstratethat oncerespondentwasnotifiedthat it was

not proceedingin amannerconsistentwith theAct, it at all timesdiligently followed thedirection

of its consultantsand the Agency. Exhibit L showspersistenceon the part of respondentin

pursuingcompliancewith theAct andthat anydelaysarosefrom communicationswith andamong

its consultantsandtheAgencyandwaiting on theAgencyfor approvals. Thedesignandapproval

processtook until Decemberof2000. As a result,theremediationprojectcouldnot becompleted

until thespringof 2001. Theremediationprojectwascompletedby April 19, 2001. (Stipulation,

¶27)

TheDining Hall propertywaspurchasedfrom the Village ofBartonville. (Stipulation,Ex.

G, p. 1) Sinceat thetimethe Dining Hall propertywasacquiredtherewasalreadyopendumping

on thepropertyandrespondenthadproceededwith its activities withoutanypermitpursuantto the

adviceanddirectionoftheVillage ofBartonville, theVillage voluntarily determinedto reimburse
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respondentfor remediationcosts except those expensesdirectly relatedto asbestoson pipes.

(Stipulation,¶1J29,30)

Neitherthe Stipulation nor any other evidenceshowsany knowledgeon the part of the

respondentthat asbestoswaspresentat theDining Hall facility or that any permits wererequired

for its activities. Neither the Stipulation nor any other evidenceshows that respondenthad

previouslybeen involved in any demolition activities or had any knowledgeof the NESHAIP

regulations. Neither the Stipulation nor any other evidence shows any adjudicated or

unadjudicatedprior orsubsequentviolationsoftheAct by therespondent.

Thefirst Section42(h) factor whichthe Boardis to considerin determiningan appropriate

civil penaltyis the durationand gravityof the violation. Complainantassertsthat thetheoretical

maximumpenaltyprovidesameasureofthedurationandgravityof theviolations. (ClosingBrief,

p. 13) By complainant’sreckoning,thetotal possiblepenaltyis $30,850,000.00.Most ofthat sum

is generatedby complainant’sassertionthat violations continuedfor a cumulativetotal of 3,156

dayswhich in turn wasbasedon thecontentionthenumberof violations continuedfor 340 days.

The Stipulation,however,doesnot establishthat anyor all of thoseviolations continuedfor 340

days. Thefactthatthefinal remediationwasnot completeuntil April 19, 2001 doesnotmeanthat

all oftheviolationscontinuedup to that point. Moreover,to theextentthat theremight havebeen

violations continuing beyond May 17, 2000, respondentwas diligently working with its

consultantsandtheAgencyto resolvethesituation. It did not controlwhenthe consultantsandthe

Agencywould performtheir responsibilities. Thus, while respondentdoesnot seekto minimize

anyviolation oftheAct, complainant’sassessmentofthefirst Section42(h) factorunfairly inflates

theduration,andthereforethegravity, oftheviolations.
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The secondSection42(h)factoris theviolator’sduediligencein attemptingto comply with

theAct. Complainantassertsa completeabsenceof due diligenceon respondent’spart prior to

May 17, 2000. Complainantsaysthis is disturbingbecauserespondentis a constructioncompany.

Therecorddoesnot establish,however,thenatureofrespondent’sbusiness.The recorddoesnot

showanyprior involvementby respondentin demolitionactivities orworkingwith asbestos.

Respondentcheckedwith the local municipalityhavingjurisdictionover theDining Hall to

determinewhatpermitswererequired. Thatwascustomaryandreasonable.It is undisputedthat

respondentwasadvisedthat no permitswererequired. Thefact that neitherthe municipalitynor

respondentknew thattherewereadditional requirementsin connectionwith demolitionresultedin

the violations. Respondent,however,clearlymadean effort to meet legal requirements.After

beinggivennoticeoftheviolations,respondentclearlywasdiligent.

Complainantsaysthat respondenthadlittle choicebut to comply andthat it took too long

for the site to be cleanedup. First, respondent’sdiligenceafter notice of the violation is clearly

relevant. Complainantcitesno authorityfor thepropositionthat the only due diligencelookedat

underSection42(h)(2)is due diligenceprior to noticeof a violation. Further,thereis nothingin

therecordthat supportsthat “it tooktoo long” for thesiteto becleanedup. Respondent’sdetailed

chronologyshowsthat it wasnot delayingthe process. The record doesnot show how long a

typical cleanup undersuchcircumstancestakes. Complainantsaysthatif it delayedthecleanup,

that should be respondent’sresponsibility. It would be inequitable and illogical, however, to

punishrespondentfor delaysoverwhich it hadno control.

The third Section 42(h) factor is whetherany economicbenefitsaccruedto respondent

becauseof delay in compliancewith the Act. Complainant essentiallyacknowledgesthat

respondentdid not receiveanyeconomicbenefitdueto any delayin compliance. Thatshouldend

8



anyanalysisofthis factor. Complainantgoeson, however,to arguethatthe factthat theVillage of

Bartonville chose to reimburse respondentfor certain expensesrelated to the remediation

somehowshowsaneconomicbenefitto respondentthatis to beconsideredunderSection42(h)(3).

Any reimbursementfrom theVillage ofBartonville, however,wasnot economicbenefit“because

ofdelay.”

Complainantassertsthat “respondenthas managedto escaperelatively unscathedas a

resultof its non-compliance.” (Closing Brief, p. 15) It arguesthat the Village of Bartonville’s

determinationto reimburserespondentis inconsistentwith the purposeof the Act. Apparently,

complainanttakesthe view that any insuranceor collateralsourcefor paymentfor environmental

cleanup would be contraryto the policy of the Act becauseviolators would not fully bear all

adverseeffectsoftheirconduct. Obviously,neitherlaw nor logic supportssuchaposition.

Thefourth Section42(h) factoris theamountof monetarypenaltythatwould serveto deter

future violations by respondentand aid in enhancing voluntary compliance with the Act.

Complainantsaysthat a substantialpenaltyis necessarybasedon thefactsin this case,but fails to

identify thosefactsthat supporta substantialpenalty. Complainantalso fails to cite any authority

for thepropositionthatthefactsof this casecall for a substantialpenalty. Respondentarguesfor a

$72,000.00“minimum” penaltywhich it saysconsistsofthe $56,000.00thatrespondent“shifted”

to theVillage resultingin a“financial windfall” to respondentplus $16,000.00becauserespondent

failed to exercisedue diligence, was guilty of a large number of violations, some of which

continuedfor a longtime. (ClosingBrief, p. 16)

Respondentsubmitsthatno decisionby theBoardor any courtsupportsthe impositionof

sucha severepenaltybasedon thefactsofthis case.TheBoard’scomprehensivereviewofthelaw

of penaltydeterminationsin IEPA v. Berry (May 10, 1990),PCB 88-71, showsthat overa long
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periodof time the averagepenaltyimposedby the Boardwassignificantly less than $10,000.00.

Id. Slip 0p. at 66-67. Significantly, the Board in its opinion in IEPA v. Berry did not identify

obtaining reimbursementfor cleanup costs as a factor to considerin assessinga penalty. If

anything, the decision of the Village of Bartonville to reimburse respondentdemonstrates

respondent’sgood faith in proceedingasadvisedby the Village, andthe Village’s recognitionof

thefact thatwhenit soldthepropertytherewerealreadyopendumpingviolationspresent.

The Board’s decisionin People v. Aabott Asbestos,Inc. (April 5, 2001), PCB 99-189,

provides guidanceas to what might be an appropriatepenalty here. Aabott Asbestos, Inc.

(“Aabott”) wasanasbestosremovalcontractorwhich undertookasbestosremovalactivitiesat two

different power plants. Despite its actual knowledge of the NESHAP regulations, Aabott

committed multiple violations of the Act and was chargedwith two counts of air pollution

violations, two countsoffailure to follow emissioncontrolprocedures,andonecountof improper

disposalofasbestos.Therewastestimonythat therewereenormousamountsofvisible emissions

ofRACM asAabottconductedits work.

Aabott failed to appearatthehearing.Thecomplainantsoughtapenaltyof$65,000.00. In

its opinion, theBoardnotedthatAabotthad engagedin multiple seriousviolations in lessthana

one yearperiodandignoredthe gravity of the caseby failing to participate. Nevertheless,after

reviewingits precedents,theBoardfoundthattheappropriatecivil penaltywas $30,000.00.

Respondent’sconductherepalesin comparisonto Aabott’s flagrantandknowing violations

of theAct. TheBoard’sdecisionin Peoplev. AabottAsbestos,Inc. demonstratesthecomplainant’s

requestfor a$72,000.00penaltyhereinvolvesasignificantoverreaching.

The final Section42(h) factor focuseson previouslyadjudicatedviolations of the Act by

respondent.As acknowledgedby complainant,thereareno suchviolations.

10



Respondentsubmits that neither the facts nor the law require the imposition of a civil

penalty. To theextent,however,thattheBoarddeterminesthat a penaltyis appropriate,it clearly

shouldnot exceed$3,000.00.

III. NO AWARD OF FEES OR COSTS IS APPROPRIATE.

Despiteseekingan awardof attorneys’feesandcostspursuantto Section42(f) of theAct in

theComplaint,thecomplainantdid not arguefor suchan awardin its ClosingBrief The failure to

advancean argumentsupportedby citationsto therecordandauthorityshould be deemedawaiver

ofthis claim.

Evenin theabsenceofwaiver, thereis no basisfor suchan awardbecausetheAct requires

that theviolation bewillful, knowing, orrepeatedin orderfor an awardto bemadeunderSection

42(f). The facts discussedabovemake it clear that therewas simply no willful, knowing, or

repeatedviolationof theAct by therespondent.

IV. CONCLUSION.

As complainantfailed to meet its burdenof proof, theBoard should find in favor of Blue

Ridge on paragraphs11 through 14 of Count II. No penalty is neededhere, but any penalty

assessedshould not exceed$3,000.00. Complainantshouldnot be awardedany attorneys’feesor

costsasthestatutorybasisfor suchawardis absent.

Respectfullysubmitted,

BlueRidgeConstructionCorporation,Respondent

BY:___
William R. Kohihase

Williams R. Kohlhase for Miller, Hall & Triggs, Its Attorneys
Miller, Hall & Triggs
416 Main Street— Suite 1125
Peoria,Illinois 61602
Telephone:(309)671-9600
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